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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal is from a judgment of the United States 
District Court for the District of Columbia in favor of the 
defendant (Appellee), denying the relief prayed by appel¬ 
lant to impress a resulting trust on a promissory note, to 
enjoin defendant from disposing of the same, and for 
other equitable relief. This upon the authority of Code 
of Laws for the District of Columbia (1940) Title 17 Sec. 
101 and the original complaint as it appears in the record 
at P. 97. 
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I. STATEMENT OF THE CASE 

This is an action to establish a resulting trust in favor 
of the plaintiff upon a promissory note and to have said 
note declared the individual property of the plaintiff. 
.Also, to enjoin defendant from disposing of said note to 
any other person and from further prosecuting an action 
already begun by defendant for interest payments made 
thereon and from prosecuting any other action based on 
said note. 

A temporary restraining order has been issued and a 
preliminary injunction has also been issued, holding the 
action in the Municipal Court in status quo and enjoin¬ 
ing defendant from bringing any other actions based upon 
said note. 

On May 26th the United States District Court for the 
District of Columbia through Judge Morris filed an Opin¬ 
ion deciding the case in favor of the defendant and judg¬ 
ment for the defendant was subsequently entered from 
which the appellant takes his appeal. 

1 n. POINTS INVOLVED 

1. Do the facts in this case as shown by the pleadings 
and the testimony show that the plaintiff herein had any 
intention of making a present, irrevocable gift of a one- 
half interest in the principal sum of the note in question 
at any time in the course of the transaction f 

2. Do said facts as thus shown show any delivery of 
this note by the plaintiff to the defendant or a delivery 
of any interest therein? 

3. Does the weight of the evidence in this case show 
any such delivery by the plaintiff to the defendant? 
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HL STATEMENT OF THE FACTS 

The plaintiff and defendant herein were married in the 
year 1928. That prior to said marriage the pl a i n ti ff 
had come into possession of certain money as an inheri¬ 
tance. That the original amount was around $14,000.00. 
He lent his sister, who is the co-maker of the note in¬ 
volved, this sum and obtained a chattel mortgage from 
her and her husband who are the co-makers of the note 
in question as the security therefor. A portion of this 
original loan was forgiven by the plaintiff subsequent to 
his marriage, as aforesaid, to the defendant. The origi¬ 
nal chattel mortgage was released by him and a new note 
for this reduced obligation was executed on April 1, 1939, 
by Ema Kellner and Grlen Kellner, her husband, payable 
to the order of Ewald Witt and Alta Witt in the amount 
of $6,900.00, with interest at the rate of per annum 
until due, said note being due April 1, 1954. That no part 
of the money secured by this note was ever advanced by 
or on behalf of the defendant herein. That the name of 
the defendant on the note was placed there by the makers 
at the request of the plaintiff. That said note was mailed 
to the plaintiff at his home in Washington, D. C., some 
time around the first of July, 1939, enclosed in an envelope 
addressed in his name alone and that a letter contained 
therein and with said note was begun, ‘‘ Dear Ewald and 
Alta”, which letter has been offered in evidence in this 
case as plaintiff’s Exhibit No. 2. That at the time said 
letter and note were received the plaintiff made no state¬ 
ment that he was making a gift of said note to the defendant 
or of any interest therein, hut that previous discussions 
between the plaintiff and defendant were to the effect that 
her name had been placed thereon in order to give her 
some protection in case he should die before the defendant. 
That threafter the note was placed, together with the let¬ 
ter aforementioned, in a letter file, or box kept either in 
the bedroom of the plaintiff in the home which they then 




and later occupied, or in a desk also in their home, to 
which either party had full access during the time that 
they continued to live together. That subsequently plain¬ 
tiff and defendant became estranged whereupon the plain¬ 
tiff left the home formerly occupied by them and an abso¬ 
lute divorce was thereafter granted to the defendant and 
the parties have not lived together since. That prior to 
the time the plaintiff left the home, as aforesaid, he was 
unable to find said note and letter in its accustomed place 
and when he asked the defendant for said note she denied 
knowledge of its whereabouts. That defendant obtained 
said note from the place abovementioned and has kept it 
in her possession ever since and the plaintiff has been un¬ 
able to discover the same until the institution of a suit by 
this defendant in the Municipal Court for the District of 
Columbia on April 1, 1947, wherein this defendant claimed 
one-half of certain interest payments alleged to have been 
paid to this plaintiff on account of said note. 

The interest payments as shown by the plaintiff’s Ex- 
1 hibit No. 3, have been made by personal check drawn to his 
order alone and have thus consistently been made ever 
since the execution of the note referred to. 

1 IV. ARGUMENT 

1. DO THE FACTS IN THIS CASE AS SHOWN B7 
THE PLEADINGS AND THE TESTIMONY SHOW 
THAT THE PLAINTIFF HEREIN HAD ANY IN¬ 
TENTION OF MAKING A PRESENT IRREVO¬ 
CABLE GIFT OF A ONE-HALF INTEREST IN 
THE PRINCIPAL SUM OF THE NOTE IN QUES¬ 
TION AT ANY TIME IN .THE COURSE OF THE 
TRANSACTION? 

.The undisputed facts offered by both plaintiff and de¬ 
fendant show; clearly that at the time the note was sent by 
the makers thereof and prior thereto that there was no 
intention by the plaintiff to make any present gift of the 
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note or interest therein to the defendant. And on the 
contrary the most that was ever intended at any time by 
the plaintiff was to make a possible future gift of an in¬ 
terest in said note. This is fully stated by the plaintiff 
and is corroborated by the defendant. She clearly under¬ 
stood the fact of placing her name as a payee upon the 
note was to provide for some future contingency, to wit, 
she would have some protection in case he died before she. 

It is a fundamental proposition of law that before a 
gift is complete that a clear intention to presently and 
irrevocably part with all control of the subject of the gift 
must exist prior to and at the time of the transaction. See 
38 C. J. S., Para. 15, Pages 790 and 791 and also Para. 16. 
In re Bauernschmidt Estate, 97 Md., Page 35. 

This transaction cannot possibly meet the requirements 
of a gift causa mortis (as the defendant seems to hint) 
because in all such cases the donor must be in fear of 
impending death, etc. There can be no serious claim that 
the facts in this case indicate such a transaction was con¬ 
templated by either party. 

2. DO SAID PACTS AS THUS SHOWN SHOW ANY 
DELIVERY OF THIS NOTE BY THE PLAINTIFF 
TO THE DEFENDANT OR A DELIVERY OF ANY 
INTEREST THEREIN? 

Before there can be a completed gift there must be a 
delivery of the subject matter thereof, co-existent with the 
present intention to part with the subject of the gift; with 
the donor having parted, not only with the possession 
thereof, but with all present and future dominion and con¬ 
trol over, beyond all power on his part to recall. The 
surrender must be so full and complete that if the donor 
should resume control of the property without the consent 
of the donee he would be answerable as a trespasser. See 
First Trust Company of Lincoln v. Hammond, 299 N. W. 
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496, 140 Neb. 330 and 38 C. J. S. Para 20, Pages 799 and 
800. 

The note here was made out as it was by order of the 
plaintiff to the makers. It was mailed in an envelope ad¬ 
dressed to him alone. The fact that the letter enclosing 
it began “Dear Ewald and Alta” is fully explained as 
being customary address between the members of this fam¬ 
ily, further it was not something that the donor here had 
done but the makers of the note had done. It was then 
placed in a letter file, or box (which is immaterial) to 
which both parties had full access during the whole period 
they lived together. The defendant took it therefrom 
without the knowledge of the plaintiff and thereafter at 
his inquiry denied knowledge of its whereabouts and 
wrongfully retained it. Such a method or means of ac¬ 
quiring possession by the defendant cannot possibly con¬ 
stitute a delivery. 

The fact that the defendant’s name appears on the note 
as a co-payee does not of itself establish a gift The con¬ 
trolling question always hinges on whether the owner of the 
money, or as in this case an evidence of indebtedness, in¬ 
tended to make a gift, or whether the entry in joint form 
was for other purposes. Indeed, such a transaction might 
' tend to show that a gift was not intended. There must 
be an intention to give, full completion and execution of 
the gift, delivery, and loss of dominion over the property 
given. The transaction will not be sustained as a gift 
where it appears that it was not the intention of the donor 
to make a present gift but rather to make a testamentary 
| disposition of the fund to take effect after his death. See 
38 €. J- S. Para 50, Page 835, In re Bauernschmidt Estate, 
97 Md., Page 35. 

The Bauernsehmidt case above is remarkably similar in 
its facts to the case at bar. In that case the alleged donor 
was the husband of the alleged donee. The donor had cer- 
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tain stock in a company which he controlled issue in first 
his wife’s name alone for which she paid no money and 
subsequently cancelled these certificates and caused new 
ones to be issued in their joint names, also for which she 
paid no money. He then placed these certificates in a 
safe deposit box in a bank and the title to the box at his 
direction was placed in his and his wife’s names, jointly, 
with either having the right of access thereafter. He then 
died without anything further having been done. The 
Court in that case held that there had been no perfected 
gift made of the contents of the safe deposit box or of the 
shares of stock on which her name appeared with his. The 
Court said at page 58 of its Opinion “There can be no per¬ 
fected gift where there has been no complete surrender of 
dominion over the thing given”. The husband had issued 
stock to his wife, he thereafter cancelled those shares and 
caused other shares to be issued in their joint names and 
this shows, together with her agreement to what he did, 
that he had never surrendered dominion over the shares 
of stock and put it out of his power to revoke the gift 
from them. There is nothing in the instant case which 
would have prevented the plaintiff from having destroyed 
the note (except for the fact of her wrongful possession) 
and requested his sister to execute a new note to him for 
the full amount, or of having no other note issued at alL 
And the defendant herein would have had no recourse if 
such had occurred. So that the plaintiff never surrendered 
dominion or control over this note. The Court in the 
case last cited goes on to say at Page 59 “There can be 
no gift which the law will recognize where there is reserved 
to the donor, either expressly or as a result of the circum¬ 
stances and conditions attending the transaction, a power 
of revocation or a dominion over the subject of the gift. 
There must be no locus penitentiae, and there is always a 
locus penitentiae when the supposed donor may at any 
moment undo what he has done. If the donor retains do¬ 
minion over the thing given, precisely as he had control of 
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it before the alleged gift was made, there is absolutely no 
perfected gift because there has been no change of pos¬ 
session and there is still an opportunity to recant.” Then 
again at Page 61 of this Opinion, the Court said, after 
stating that the box could have been entered severly by 
the husband and wife, “This arrangement wrought no 
change in the dominion which George Bauernschmidt pre¬ 
viously had over the property. He could have taken every 
bond and certificate out of the box without the assent or 
even against the protest of his wife and could have dis¬ 
posed of them just as he pleased” . . . conceding that he 
desired to make a gift to his wife of the securities then 
in the box, still if he was free after March 13, 1899, to do 
what he pleased with those securities in extending the 
terms of the rent; then there was a locus penitentiae re¬ 
served and consequently there was no perfected gift even 
though in point of fact he did not attempt to exercise 
the dominion which he retained. It is the EXISTENCE 
and not the EXERCISE of the locus penitentiae which 
defeats a gift inter vivos”. 

The defendant's own testimony was that she was fully 
aware that she was to have nothing by way of an in¬ 
terest in this note except at some time possibly in the 
future and that she took it without the knowledge of the 
plaintiff and thereafter denied its whereabouts and kept 
it from him after he had demanded it from her. 

The only point in which the evidence conflicts is about 
the giving of one-half of the interest payments by the 
plaintiff to the defendant. He says flatly that he did not 
and she says just as flatly that he did. The facts them¬ 
selves show that they were made out to him alone and 
there is only one that has any other endorsement on it 
besides his. This seems to bear out the statement that 
he did not make any gifts of these interest payments or 
any portion thereof to the defendant. Even if he did the 
question would then be of individual gifts of these pay- 
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ments and unless a consistent plan of giving her one-half 
these payments conld be shown, this would not affect the 
question of his intention regarding the note itself or of 
the principal sum secured thereby. 

3. DOES THE WEIGHT OF THE EVIDENCE IN THIS 
CASE SHOW ANT SUCH DELIVERY B7 THE 
PLAINTIFF TO THE DEFENDANT? 

The weight of the evidence in this case clearly shows 
that there was no delivery of the note because the material 
facts are admitted by the defendant. It is true that where 
title is taken to property, either real or personal, as be¬ 
tween husband and wife in the names of the husband 
and wife, that there is a presumption of a gift. This, 
however, is rebuttable and we earnestly contend that this 
presumption has been fully rebutted by the facts pre¬ 
sented in this case. In addition the burden of proof is 
finally upon the one who affirmatively asserts a gift. In 
this case the defendant has freely admitted that there was 
no consideration paid by her and affirmatively asserts that 
a gift was made not only of a one-half interest in the note 
but of one-half of certain interest payments made there¬ 
after. See 38 C. J. S. Para. 65 b, Page 856, and we also 
respectfully call the Court’s attention to the fact that when 
a defendant relies upon an affirmative defense he is re¬ 
quired to offer legally sufficient evidence of the fact upon 
which he relies in order to sustain his position. See 
Crowther v. Hirschmann, 174 Md., Page 109. It is re¬ 
spectfully submitted then that the defendant has failed in 
any respect to show either a completed gift of any portion 
of the note or any interest payments thereon made there¬ 
after. 

The fact that the plaintiff could have previously asserted 
the invalidity of the defendant’s interest in the divorce 
proceedings is immaterial because it has been shown that 
the plaintiff did make demand upon his then wife for the 
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Note and inquired of its whereabouts and on being denied 
information there was nothing else he could do or could 
be required to do. The cases cited by the Court below, 
namely, Kosters v. Hoover, 69 App. D. C. p. 69, and Ciffo 
v. Ciffo, 44 App. D. C. p. 217, are clearly distinguishable 
on their facts from the instant case chiefly because in each 
of those cases the subject of the alleged gift was real estate 
and delivery of the same had been made or presumed by 
the recording of the neccessary instrument to convey title 
and that the title involved in those cases had been placed 
in the name of the wife alone and no further evidence ap- 
pared in those cases to rebut the presumptions which nor¬ 
mally flow from such a situation. In the instant case the 
Bauemschmidt case recognizes these distinctions and it is 
the appellant’s contention that this case is the controlling 
authority on the facts involved herein. 

V. CONCLUSION 

It is, therefore, respectfully urged by the appellant that 
the judgment of the District Court be reversed and that 
the relief prayed by the appellant be granted. 

Respectfully submitted, 

Charles W. Prettyman, 
Rockville, Maryland, 

William C. DeLacy, 

Evans Building, 

Washington, D. C., 
Attorneys for Appellant. 
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COUNTER-STATEMENT OF THE CASE 

While the parties to this action were living in Washing¬ 
ton, D. C., appellant (plaintiff below) specifically re¬ 
quested, and directed, the makers of said note, dated April 
1, 1939, (4A) to make the note payable to himself and 
Alta Witt in the sum of $6,900.00, interest at 4*4% per 
annum, due April 1, 1954. This was done by the appel¬ 
lant to provide for future contingencies in favor of ap¬ 
pellee as stated in the complaint (App. 4); and for pos¬ 
sible future support (Tr. Test. pp. 6, 38). In a letter 
written to the parties hereto in 1939 (Pltff.’s Ex. 2, Tr. 
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Rec. p. 114), one of the makers (appellant’s sister) 
requested appellant to let her know if the note was not 
made out all right. Appellant never notified the makers 
to the contrary. Appellant admits in his brief (P. 3) 
that “her name had been placed thereon in order to give 
her some protection in case he should die before the de¬ 
fendant”, Interest payments were thereafter made on 
the note, and appellee received her one-half from appel¬ 
lant (Tr. Test. p. 8), although the check in payment 
was made out to him alone. One of the checks she en¬ 
dorsed (App. 4B). The appellant left the home of the 
parties in the Spring of 1943 (Tr. Test. pp. 7, 13), and 
on January 3, 1945, the Circuit Court for Montgomery 
County, Maryland, awarded appellee herein a decree of 
absolute divorce (App. 5). This decree made no settle¬ 
ment of any property rights of the parties to that suit. 
Appellant at no time made objection to the joint title of 
the payees in said note until July 16, 1947, a little over 
8 years after its date, at which time he filed his complaint 
in the court below (App. 1-4), which was after defendant 
below had filed a suit in the Municipal Court for the 
District of Columbia on April 1, 1947 (App. 3) to re¬ 
cover her one-half of the interest collected by appellant. 
The court below adjudged that plaintiff was not entitled 
to a resulting trust and dissolved the preliminary injunc¬ 
tion and dismissed the complaint (App. 14). The parties 
hereto had full access to the note from 1939 to 1944, when 
appellant deserted her, as admitted by appellant in his 
brief (App. 4). 

SUMMARY OF ARGUMENT 

I 

Appellant made either a voluntary settlement upon his 
wife; a gift, or an advancement to her. 
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II 

There was good consideration for the conveyance of 
title in appellee. 

m 

There was no resulting trust in favor of appellant. 

IV 

Appellant is guilty of the equitable doctrine of laches. 

V 

Appellant is estopped from asserting full title in him- 
self. 


There was complete delivery of the note and interest 
therein, and appellee was entitled to possession. 

ARGUMENT 

I. Appellant Made Either a Voluntary Settlement Upon 
His Wife; a Gift; or an Advancement to Her. 

Appellant, while married to appellee and living with 
her in the District of Columbia, in 1939, made either a 
voluntary settlement upon the wife, a gift, or an advance¬ 
ment, by virtue of his conveyance of a one-half interest 
therein to his wife as tenant in common. It was conceded 
at the trial that title was so held, and also that the law 
of the District of Columbia is applicable to the case at 
bar, and not the law of Maryland (Tr. Test. Rec. p. 67). 
In support hereof we cite Kosters v. Hoover, 69 App. 
D. C. 69, and Ciffo v. Ciffo, 44 App. D. C. 217. 
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n. There Was Good Consideration for the Conveyance 
of Title in Appellee. 

There was good and valuable consideration in the grant 
of title to a one-half interest in the note to appellee, same 
constituting the marital relationship, and the desire of 
the husband to make either a settlement, gift, or advance¬ 
ment to the wife. This is the law in the District of Co¬ 
lumbia where the husband with his own money solely puts 
up the purchase price and has title conveyed to the wife. 
(Italics ours) Appellant is not entitled to a rescission 
or avoidance of his conveyance of said title in appellee. 
See Moore v. Moore, 51 App. D. C. 304, and Osborne v. 
Osborne, 59 App. D. C. 288; 40 Fed. (2) 800. 

III. There Was no Resulting Trust in Favor of Ap¬ 
pellant. 

Appellant relies upon the general rule that when pur¬ 
chase money is paid by one and title taken in the name 
of another, a resulting trust arises in favor of the party 
paying. However, in the case at bar we are relying upon 
the exception to that rule which was stated by this Court 
in Kosters v. Hoover, supra, from which we quote. 

“The general rule is well established that when the 
purchase money is paid by one and the property is 
taken in the name of another, a resulting trust arises 
in favor of the party paying. However, there is an 
equally well established exception to the rule to the 
effect that when the person who pays the purchase 
money has the title conveyed to his wife, the purchase 
and conveyance are presumed to constitute a gift or 
advancement to the wife, or a settlement upon her, 
because of the husband’s legal duty to make provision 
for his wife.” 

See also: McCartney v. Fletcher, 11 App. D. C. 1 
Shea v. McMahon, 16 App. D. C. 65 
Ciffo v. Ciffo, supra 
Yeo v. Cohen, 6 F. (2) 411 
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IV. Appellant is Guilty of the Equitable Doctrine of 
Laches. 

A little over eight years after he had conveyed title in 
defendant below, appellant for the first time repudiated 
his act and sought relief from the court below. He of¬ 
fered no evidence whatsoever that he had prior thereto 
done any act, or taken the position that the conveyance to 
her was invalid. As the court below said, he had ample 
opportunity to do so (App. 11). In Simpson v. League, 
72 A. 1109; 110 Md. 286, the court held, there being no 
fraud, and the donor being of sound mind and acted vol¬ 
untarily, the gift would not be set aside, because he 
changed his mind, or his act appeared absurd or improvi¬ 
dent. (Italics ours) 

V. Appellant is Estopped From Asserting Full Title 
in Himself. 

The doctrine of equitable estoppel is another ground 
for denying the prayers of plaintiff below as requested 
in the complaint (App. 4). His silence and inaction for 
over eight years, when he could have spoken at any time, 
and asserted any alleged rights (Plaintiff’s Ex. 2 
invited him to speak but he did not), estop him 
from speaking now. The case of Morgan v. Chicago & 
A. R. Co., 96 U. S. 716, 24 L. Ed. 743, holds that the doc¬ 
trine of estoppel in pais proceeds on the ground that he 
who has been silent concerning his alleged rights when 
he ought in good faith to have spoken, shall not be heard 
to speak when he ought to be silent. See also Hill v. 
Farmers’ & Mechanics’ Nat. Bank, 97 U. S. 450; 24 L. 
Ed. 1051. 

VI. There Was Complete Delivery of the Note and 
Interest Therein, and Appellee Was Entitled to Possession. 

The delivery of the note was complete and without con¬ 
dition. Plaintiff below exercised no more dominion over 
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the note than defendant. It was for years accessible to 
both parties, as plaintiff admits (App. 4). 

! Having conceded that the plaintiff and defendant in the 
case at bar are tenants in common, and therefore, co-ten¬ 
ants, the rule is well established that a co-tenant in pos¬ 
session may maintain his possession, not only as against 
strangers, but also as against his fellow-owners, because 
f‘it is a universal principle that the possession of one co- 
tenant is the possession of all * and there is no specific 
remedy by which he can be compelled to deliver posses¬ 
sion to his co-owners. (14 Am. Jur., Sec. 23, P. 94) 

See also 14 Am. Jur. at Page 87. 

i It would follow, therefore, that based upon these au¬ 
thorities, plaintiff’s prayer for possession of the note was 
properly denied. 

Having already conceded, as aforesaid, that the parties 
hold the note as tenants in common, it goes to say that 
unity of possession is an essential attribute thereof, and is 
the only unity essential in such a tenancy. See 62 C. J. 
Sec. 5, P. 410. 

Delivery of the note was made by the makers to both 
parties herein as tenants in common (Pltff.’s Ex. 2), 
which was in accordance with plaintiff’s express di¬ 
rections, and both had immediate possession and title 
thereto. There was, therefore, a completion of vesting of 
title to one-half interest in defendant, and the plaintiff 
could not have accomplished more to that end, as the court 
below held (App. 11). It will thus be seen that by his 
acts and conduct, appellant surrendered dominion of a 
one-half interest in the note in favor of defendant and 
had no further power to revoke the gift. The case cited 


4 Citing among other cases, Susquehanna Transmission Co. v. St 
Clair, 113 Md. 667, 77 A. 1119; 140 Am. St Rep. 462; Israel v. 
Israel, 30 Md. 120; 96 Am. Dec. 571. 
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by appellant, In re Bauerschmidt Estate, 97 Md. 35, does 
not apply to the admitted facts of the case at bar and is 
not the law of the District of Columbia, which both sides 
conceded controlled the issues, as aforesaid. The court 
below held that said case was not the applicable law in 
this jurisdiction to the situation presented in the case at 
bar. Appellant has cited no D. C. law in support of his 
contentions. He also contends that he could have de¬ 
stroyed the note. However, having had free access to it 
from 1939 to 1944, when he deserted her, he had no such 
intention, or right, knowing full well that appellee had 
vested title therein. Had he done so, he would have been 
criminally, as well as civilly, liable. No such thought of 
destruction came to his mind until 1947, when he filed his 
complaint in the court below. 

CONCLUSION 

It is respectfully submitted that for the reasons stated, 
and the authorities cited, the judgment of the court below 
should be affirmed, with costs against appellant. 

Respectfully submitted, 

Robert C. Handwerk 
Donald K. Staley 
Attorneys for Appellee 
327 Southern Building 
Washington 5, D. C. 



